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order, ruling, approval, interpretation,
enforcement policy or practice, the em-
ployer must also prove that he actually
relied upon it. 101

(b) Assume, for example, that an em-
ployer failed to pay his employees in
accordance with the overtime provi-
sions of the Fair Labor Standards Act.
After an employee suit has been
brought against him, another employer
calls his attention to a letter that had
been written by the Administrator of
the Wage and Hour Division, in which
the opinion was expressed that employ-
ees of the type employed by the defend-
ant were exempt from the overtime
provisions of the Fair Labor Standards
Act. The defendant had no previous
knowledge of this letter. In the pending
employee suit, the court may decide
that the opinion of the Administrator
was erroneous and that the plaintiffs
should have been paid in accordance
with the overtime provisions of the
Fair Labor Standards Act. Since the
employer had no knowledge of the ad-
ministrator’s interpretation at the
time of his violations, his failure to
comply with the overtime provisions
could not have been ‘‘in reliance on”’
that interpretation; consequently, he
has no defense under section 9 or sec-
tion 10 of the Portal Act.

§790.17 “Administrative regulation,
order, ruling, approval, or interpre-
tation.”

(a) Administrative regulations, or-
ders, rulings, approvals, and interpre-
tations are all grouped together in sec-
tions 9 and 10, with no distinction
being made in regard to their function
under the ‘‘good faith’ defense. Ac-
cordingly, no useful purpose would be
served by an attempt to precisely de-
fine and distinguish each term from
the others, especially since some of

101In a colloquy between Senators Thye

and Cooper (93 Cong. Rec. 4451), Senator Coo-
per pointed out that the purpose of section 9
was to provide a defense for an employer who
pleads and proves, among other things, that
his failure to bring himself under the Act
‘“‘grew out of reliance upon’’ the ruling of an
agency. See also statement of Representa-
tive Keating, 93 Cong. Rec. 1512; colloquy be-
tween Representatives Keating and Devitt,
93 Cong. Rec. 1515; cf. colloquy between Sen-
ators Donnell and Ball, 93 Cong. Rec. 4372.
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these terms are often employed inter-
changeably as having the same mean-
ing.

(b) The terms ‘‘regulation” and
“‘order”” are variously used to connote
the great variety of authoritative rules
issued pursuant to statute by an ad-
ministrative agency, which have the
binding effect of law, unless set aside
upon judicial review as arbitrary, ca-
pricious, an abuse of discretion, or oth-
erwise not in accordance with law. 102

(c) The term ‘‘interpretation’ has
been used to describe a statement ‘‘or-
dinarily of an advisory character, indi-
cating merely the agency’s present be-
lief concerning the meaning of applica-
ble statutory language.’’ 103 This would
include bulletins, releases, and other
statements issued by an agency which
indicate its interpretation of the provi-
sions of a statute.

(d) The term ‘‘ruling’” commonly re-
fers to an interpretation made by an
agency ‘‘as a consequence of individual
requests for rulings upon particular
questions.””10¢ Opinion letters of an
agency expressing opinions as to the
application of the law to particular
facts presented by specific inquiries
fall within this description.

(e) The term ‘‘approval’’ includes the
granting of licenses, permits, certifi-
cates or other forms of permission by
an agency, pursuant to statutory au-
thority. 105

(f) The terms ‘‘administrative regula-
tion order, ruling, approval, or inter-
pretation” connote affirmative action
on the part of an agency.1%6 A failure

102 See Final Report of Attorney General’s

Committee on Administrative Procedure,
Senate Document No. 8, 77th Cong. 1st sess.
(1941) p. 27; 1 Vom Baur, Federal Administra-
tive Law (1942) p. 486; sections 2(c), 2(d) and
10(e) of the Administrative Procedure Act, 5
U.S.C.A. section 1001.

103 Final Report of the Attorney General’s
Committee on Administrative Procedure,
Senate Document No. 8, 77th Cong., 1st sess.
(1941), p. 27.

104 Final Report of the Attorney General’s
Committee, page 27. To the same effect in 1
Vom Baur, Federal Administrative Law
(1942), p. 492.

105 See section 2(e) of the Administrative
Procedure Act, 5 U.S.C.A. sec. 1001.

106 See Final Report of Attorney General’s
Committee, p. 27; 1 Vom Baur, Federal Ad-
ministrative Law, pp. 486, 492; Conference
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to act or a failure to reply to an in-
quiry on the part of an administrative
agency is not a ‘‘regulation, order, rul-
ing, approval, or interpretation’ with-
in the meaning of sections 9 and 10.107
Thus, suppose that an employer writes
a letter to the Administrator of the
Wage and Hour Division, setting forth
the facts concerning his business. He
goes on to state in his letter that he
believes his employees are not covered
by the Fair Labor Standards Act, and
that unless he hears to the contrary
from the Administrator, he will not
pay them in accordance with its provi-
sions. When the employer does not re-
ceive a reply to his letter within what
he regards as a reasonable time, he as-
sumes that the Administrator agrees
with his (the employer’s) interpreta-
tion of the Act and he acts accordingly.
The employer’s reliance under such cir-
cumstances is not a reliance upon an
administrative regulation, order, rul-
ing, approval or interpretation, within
the meaning of sections 9 and 10.

(g) The affirmative action taken by
the agency must be one which actually
results in a ‘‘regulation, order, ruling,
approval, or interpretation.” If for ex-
ample, the agency declines to express
an opinion as to the application of the
law in a particular fact situation, the
agency is refraining from interpreting
the law rather than giving an interpre-
tation. 108

(h) An employer does not have a de-
fense under these two sections unless
the regulation, order, ruling, approval,
or interpretation, upon which he relies,
is in effect and operation at the time of
his reliance. To the extent that it has
been rescinded, modified, or deter-

Report, p. 16; statements of Representative
Walter, 93 Cong. Rec. 4389; statements of
Representative Gwynne, 93 Cong. Rec. 1491;
statements of Senator Donnell, 93 Cong. Rec.
2185; President’s message of May 14, 1947, on
approval of the Portal-to-Portal Act (93
Cong. Rec. 5281).

107That this is true on and after the effec-
tive date of the Act is clear from the require-
ment in section 10 that the regulation, order,
ruling, approval or interpretation relied on
must be that of the Administrator in writ-
ing. As to section 9, the terms appear to have
no different meaning.

108 See Final Report of Attorney General’s
Committee on Administrative Procedure, p.
33.
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mined by judicial authority to be in-
valid, it is no longer a ‘‘regulation,
order, ruling, approval, or interpreta-
tion,” and, consequently, an employ-
er’s subsequent reliance upon it offers
him no defense under section 9 and
10.109 On the other hand, the last sen-
tence in section 9 and in section 10 ex-
pressly provides that where the em-
ployer’s good faith reliance on a regu-
lation, order, ruling, approval or inter-
pretation occurs before it is rescinded,
modified, or determined by judicial au-
thority to be invalid, his claim of a
“‘good faith” defense for such earlier
period is not defeated by the subse-
quent rescission or modification or by
the subsequent determination of inva-
lidity.

(i) To illustrate these principles, as-
sume that the Administrator of the
Wage and Hour Division, in reply to an
inquiry received from a particular em-
ployer, sends him a letter, in which the
opinion is expressed that employees
performing a particular type of work
are not covered by the Fair Labor
Standards Act. The employer relied
upon the Administrator’s letter and did
not pay his employees who were en-
gaged in such work, in accordance with
the provisions of the Fair Labor Stand-
ards Act. Several months later the Ad-
ministrator issues a general statement,
published in the FEDERAL REGISTER
and given general distribution, that re-
cent court decisions have persuaded
him that the class of employees re-
ferred to above are within the coverage
of the Fair Labor Standards Act. Ac-
cordingly, the statement continues,
the Administrator hereby rescinds all
his previous interpretations and rul-
ings to the contrary. The employer
who had received the Administrator’s

109 See House Report, p. 7, and statements

of Representative Gwynne, 93 Cong. Rec.
1491, 1492, 1563. It will be noted that the pro-
visions of section 12 of the Act, affording re-
lief of employers who acted in conformity
with the invalidated ‘‘area of production’
regulations, would have been unnecessary if
reliance could be placed on a regulation no
longer in effect. See statement of Represent-
ative Gwynne, 93 Cong. Rec. 4388, and cf. re-
marks of Senator McCarran, discussing the
bill before section 12 was added by the con-
ference committee, 93 Cong. Rec. 2247.
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letter, not learning of the Administra-
tor’s subsequent published statement
rescinding his contrary interpreta-
tions, continued to rely upon the Ad-
ministrator’s letter after the effective
date of the published statement. Under
these circumstances, the employer
would, from the date he received the
Administrator’s letter to the effective
date of the published statement re-
scinding the position expressed in the
letter, have a defense under section 9
or 10, assuming he relied upon and con-
formed with that letter in good faith.
However, in spite of the fact that this
employer did not receive actual notice
of the subsequent published statement,
he has no defense for his reliance upon
the letter during the period after the
effective date of the public statement,
because the letter, having been re-
scinded, was no longer an ‘‘administra-
tive * * * ruling * * * or interpreta-
tion” within the meaning of sections 9
and 10. 110

§790.18 “Administrative
enforcement policy.”

(a) The terms ‘“‘administrative prac-
tice or enforcement policy’’ refer to
courses of conduct or policies which an
agency has determined to follow1ll in
the administration and enforcement of
a statute, either generally, or with re-
spect to specific classes of situa-
tions. 112 Administrative practices and

practice or

110 See Final Report of Attorney General’s
Gwynne, 93 Cong. Rec. 1563; colloquy between
Representative Gwynne and Lee Pressman,
Hearings before House Subcommittee on the
Judiciary, pp. 156-7.

The fact that an employer has no defense
under section 9 or 10 of the Portal Act in the
situation stated in the text would not, of
course, preclude a court from finding that he
acted in good faith having reasonable
grounds to believe he was not in violation of
the law. In such event, section 11 of the Act
would permit the court to reduce or elimi-
nate the employer’s liability for liquidated
damages in an employee suit. See §790.22.

111 The agency may have determined to fol-
low the course of conduct or policy for a lim-
ited time only (see paragraphs (c) and (f),
this section) or for an indefinite time (see
paragraph (b), this section), or for a period
terminable by the happening of some contin-
gency, such as a final decision in pending
litigation.

112 See United States v. Minnesota, 270 U.S.
181 (1926); United States v. Boston & Maine
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enforcement policies may be set forth
in statements addressed by the agency
to the public.113 Although they may be,
and frequently are, based upon deci-
sions or views which the agency has set
forth in its regulations, orders, rulings,
approvals, or interpretations, neverthe-
less administrative practices and en-
forcement policies differ from these
forms of agency action in that such
practices or policies are not limited to
matters concerned with the meaning or
legal effect of the statutes adminis-
tered by the agency and may be based
wholly or in part on other consider-
ations.

(b) To illustrate this distinction, sup-
pose the Administrator of the Wage
and Hour Division issues a general
statement indicating that in his opin-
ion a certain class of employees come
within a specified exemption from pro-
visions of the Fair Labor Standards
Act in any workweek when they do not
engage in a substantial amount of non-
exempt work. Such a statement is an
“interpretation’” within the meaning of
sections 9 and 10 of the Portal Act. As-
sume that at the same time, the Ad-
ministrator states that for purposes of
enforcement, until further notice such
an employee will be considered as en-
gaged in a substantial amount of non-
exempt work in any workweek when he
spends in excess of a specified percent-
age of his time in such nonexempt
work. This latter type of statement an-
nounces an ‘‘administrative practice or

R.R. Co., 279 U.S. 732 (1929); Lucas v. American

Code Co., 280 U.S. 445 (1930); Estate of Sanford
v. Commissioner of Internal Revenue, 308 U.S.
39 (1939). See also Final Report of Attorney
General’s Committee on Administrative Pro-
cedure in Government Agencies, pp. 26-29; 1
Von Baur, Federal Administrative Law
(1942), p. 474.

As to requirement that practice or policy
be one with respect to a ‘‘class of employ-
ers,”’ see paragraph (g) of this section.

113 Pursuant to section 3 of the Administra-
tive Procedure Act, statements of general
policy formulated and adopted by the agency
for the guidance of the public are published
in the FEDERAL REGISTER. An example is the
statement of the Secretary of Labor and the
Administrator of the Wage and Hour Divi-
sion, dated June 16, 1947, published in 12 FR
3915.
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